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statute forbidding night work for women in factories for any considerable 
period, could be sustained as a valid exercise of the police power in the 
protection of health and morals, although no similar regulation existed 
concerning men. A difference in regulations based on the difference in 
physique and nature between men and women seems reasonable. 

Contracts — Mutuality. — The plaintiff and defendant entered into an 
oral contract whereby the latter agreed to furnish ice for the former, at 
three dollars per ton, free on board cars at Tyler, Tex. On the faith of this 
contract, the plaintiff made contracts with others for the sale and delivery 
of ice to them. The defendant refused to perform, consequently the plain- 
tiff was obliged to purchase ice elsewhere, at four dollars per ton, to supply 
his customers. He sued for damages, alleging a breach of the contract 
Held, he cannot recover. Tyler Ice Co. v. Coupland and Norman (1907), 
— Tex. Civ. App. — , 99 S. W. Rep. 133. 

The defendant contended that the contract lacked mutuality. That is, he 
was required to furnish ice, but no amount was specified. According to 
the terms of the agreement the plaintiff could take either a cake, or a car- 
load, and still satisfy its terms. The court correctly sustained the contention 
of the defendant. If, however, the agreement stipulated for the sale and 
delivery of all of "next season's ice" and was accepted, it would have been 
binding. Cases in point may be found in 5 Mich. Law Rev. 202. See also 
the following cases: American Cotton Oil Co. v. Kirk, et al., 68 Fed. 791; 
Campbell v. Lambert, 36 La. Ann. 35, 51 Am. Rep. 1 ; Tarbox v. Gotzian, 20 
Minn. 139. 

Courts — Criminal Law — Instructions to Jury. — The court charged the 
jury, that if they believed from the evidence in the case, beyond a reasonable 
doubt, that defendant cursed Sam Duncan, and told Duncan that he was 
going to kill him, and (that) this was said by defendant as soon as Duncan 
came in sight of him the evening of the shooting, and further, that the 
defendant immediately after using this language, shot Sam Duncan, then the 
defendant cannot be acquitted on the plea of self-defense. Held, a correct 
instruction, and not invasive of the province of the jury. Logan v. State 
(1907), — Ala. — , 43 So. Rep. 10. 

Dowdell, J., who dissents from the majority opinion of the court, says 
that the charge is invasive of the province of the jury, and erroneous, that 
every fact hypothesized in> the charge might have been believed by the jury, 
and yet, under the evidence set out in the record, it was open for the jury 
to find that the defendant still acted in self-defense. In one sense the 
instruction might be held not to be reversible error because the defendant 
did not ask for special instructions, on all the elements of self-defense. 
Connor v. State, 23 Tex. App. 378. But even such a basis does not make the 
charge any the more just as an instruction. The ingredients of self-defense 
must be set forth. Herich v. State, 25 Ga. 699. It has been held error to 
rule that if the killing, or necessity to kill, was brought on by the defendant, 
or by his misconduct, he cannot set up the plea of self-defense. People v. 
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Conklin, m Cal. 616. And an instruction which singles out certain proved 
facts and authorizes a conviction for murder thereon, if believed to be true, 
ignoring other facts that tend to mitigate, or excuse the killing, is erroneous, 
Farrell v. Commonwealth, 7 Ky. L. Rep. 676. The withholding of the expo- 
sition of the law on the elements of self-defense has the same result or effect 
as to authorize a conviction on a set of facts singled out, ignoring the other 
related facts. Again it is proper to refuse to charge that in criminal cases, 
especially homicide, the statements made by the defendant are of the utmost 
and essential importance. State v. Friedrich, 4 Wash. St. 204. Dowdell, J., 
said that if the deceased made such a demonstration when he first came in 
sight of the defendant, as would reasonably impress the defendant, and did 
impress him, that he was in peril of his life or great bodily harm, and that 
there was no reasonable mode of escape or retreat, and if the defendant was 
free from bringing on the difficulty, and did not encourage or willingly enter 
into it, then the defendant could not be deprived of his plea of self- 
defense, although he might have cursed the deceased and said that he would 
kill him. The following cases support this reasoning, and further, that "when 
there is evidence to show self-defense, the law should be explained on it." 
Souey v. State, 81 Tenn. (13 Lea) 472. Short v. State, 15 Tex. App. 370. 
More than this, the defendant might have made the statement without the 
remotest idea of putting into execution the threat. None of these facts were 
left to the consideration of the jury. The charge asserted as a matter of law 
that notwithstanding all of the elements of self-defense may have existed, 
yet if the defendant cursed his adversary, and said that he would kill him, he 
would thereby be deprived of his plea of self-defense. The fact that the 
decision of the court was rendered with a dissenting vote of three to four, 
leaves a reasonable doubt as to the correctness of the charge. 

Covenants — Warranty — Claims "By, Through or Under" Grantor — 
Eminent Domain. — The grantor owned land subject to an easement, in the 
public, to maintain a sewer, acquired by eminent domain. Grantor made a 
conveyance to the grantee in -which he covenanted to "warrant and defend 
the same to the said grantees and their heirs and assigns against the lawful 
claims and demands of all persons claiming by, through, or under me." 
Held, that an independent title in land is acquired by condemnation of an 
easement, and the restricted covenant of warranty is not broken thereby. 
Weeks et al. v. Grace (1907), — Mass. — , 80 N. E. Rep. 220. 

The majority base their holding upon the grounds that the title acquired 
by eminent domain is a new and independent title, original rather than deriva- 
tive. That it is analagous to a tax title which seems to be a new title and 
not merely a sum of all the old titles. Hefner v. The North Western 
Insurance Co., 123 U. S. 747 and 751 ; Brewer v. Dist. of Columbia, 5 Mackay, 
274, 278. While the two dissenting justices are of the opinion that it is not 
an independent paramount title, but is merely the exercise of the inherent 
sovereign power to compel a holder of property to give it up and transfer it 
for a full consideration. And that the covenant should not be narrowly con- 



